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BCIPA Update

While it had a slow start, the Building and
Construction Industry Payments Act 2004
(BCIPA) has become entrenched in the Industry,
going from a term added blindly to the bottom
of invoices, to a piece of legislation that is
largely achieving its goal of freeing up the
payment system and ensuring timely cash
flows. However, there are concerns that it may

unjust are taking this route, and instead of an easy pay day
claimants can find that they are in for a long and expensive
defence with the spectre of damages and costs hanging over
their heads.

Whether or not these issues are because of a minority abusing
the Act; the time frames for response being too tight; low
accountability for vexatious claims; or a simple lack of
understanding of the ramifications of inaction — the fact
remains that the Act is here and it is here to stay.

have gone too far.

The increased adoption
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regional areas such as
Rockhampton, Mackay and Townsville; and a five-fold increase
in applications where Head Contractors are the respondents.

While opponents of the Act feel that it is too ‘claimant focussed’,
on average only 41% of claimants receive their full claim amount.
However, with small claims (< $40K) achieving their full claim
65% of the time and larger claimants (>$40K) only 16.5%,
some respondents have concerns that larger or more
organised claimants are ‘padding’ or making ‘vexatious claims’,
and using BCIPA as a non-payment dispute resolution tool.

Currently 50% of BCIPA applications for adjudication are claims
under Section 21(1)(a)(i and ii) which together amount to a
failure of the respondent to lodge a complete payment
schedule. In these cases the Adjudicator has little option but to
find for the claimant. So perhaps of greater concern are claims
of ‘gaming’ where time periods are purposely made difficult for
the respondent; and ‘collusion” where a number of claimants
lodge large detailed claims at the same time — with the impact
of hindering the ability of the respondent to react effectively.

While some are calling it the ‘ATM" act, be warned that there
is recourse to an adjudication decision in the Supreme Court.
While this is time consuming and costly, respondents that find
the results of adjudication unfair, contractually incorrect, or

The material in this bulletin is for general comment only.
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under the Act.

Advice for Respondents

1. Monitor instructions, programme, variations, EOT's
& claims proactively. Keep impeccable records to ensure a
timely response to a claim.

2. Resolve cost claims in a timely manner. If there is
no agreement, start dispute resolution as soon as possible
rather than letting issues build up.

3. When approaching Practical Completion, also identify
defects and liguidated damages

4. Display empathy. Do not just say no to everything.
If the answer is ‘maybe’, then explain what is
required to get to ‘yes'.

5. Re-think your stance on the timing of issuing Practical
Completion — holding off for 2 months can end up providing
2 extra reference dates for potential claims.

6. If you are unsure, seek advice from someone who knows —
early on in the process.
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Consider Changes to
Contract Conditions

Reference Dates

The reference date refers to the date the payment claim

is issued and each reference date can only be used once.
Reference dates are generally specified in the building
contract, however our experience with BCIPA claims shows
that some contracts are not specific enough with their dates.
As an example, many contracts have clauses similar to
‘monthly claims until completion’. A more specific contract
may call for ‘claims on the 15th of each month until practical
completion and then a final claim’. This can reduce exposure
to monthly claims after practical completion.

Superintendent’s
Discretion Clauses

Consider alterations to the standard Superintendent’s
Discretionary clauses with regard to extensions of time
to be clear as to when the discretion may apply.
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SOME INTERESTING FACTS

Loves: Wallowing in his pool, his boat,

Doesn’t Love: \Warm Beer, Favourite Sport: \Water Skiing.
Married to Maree and has 2 beautiful little girls, Anikke and Viaan.

Michael lvey

Developers and Financiers!

The increase in BCIPA claims and construction litigation
means that contracting parties must ensure their associated
responsibilities are fulfilled and that development risks are
meticulously addressed.

Darryl Bird, a Director of Mitchell Brandtman, explains that
there are many instances related to the BCIPA legislation alone
where developers, and in turn their financiers, are unknowingly
exposed to potentially significant risks on projects.

“One simple example is the common misconception
that Progress Assessments prepared by the Financier's
QS can be utilised by Developers as Payment Schedules
(the developers progress claim response under the Act).
This assumption is not correct and subsequently exposes
Developers to significant risk particularly if progress
payments made to contractors are less than the claimed
amount. However, this risk can be reduced markedly by
extending the traditional Financier's QS Brief and being
aware of responsibilities imposed by the Act.”

Mitchell Brandtman has produced a Developer’s Risk
Protection Package as an extension to the traditional
Financier’s QS brief which addresses this and a number

of other potential risk areas that are commonly overlooked
or misunderstood.

This package includes services such as:

e A Pre-Finance review of draft contract conditions
Preparation of Payment Certificates required under contract
conditions
Preparation of Payment Schedules required under BCIPA

Assistance in the review and assessment of disputed
variations & delay costs

Please contact either Darryl Bird or Richard Mason

on 07 3327 5000 for further information about Mitchell
Brandtman’s Developer’s Risk Protection package and how
it can assist with your project.

Michael joined Mitchell Brandtman as the Chief Executive Officer in 2007 and was recently appointed as
a Director of the company. Michael brings a strategic and management focus with more than 10 years
experience in management roles within the construction industry.

SOME INTERESTING FACTS
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Married to Jackie and has 3 gorgeous little girls, Jessica, Zoe and Hannah.
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